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At the  re que s t of the  S iring Committe e , the  Le ga l Divis ion s ubmits  this  brie f to

360 e t seq. ("S iting S ta tute s") provide  jurisdiction ove r the  above  captioned applica tion?

(2) Does  the  S iting Committee  have  authority to make  recommenda tions  and findings  a s

to need for a  project?  The  short answer to both questions is  yes. f

J UR IS DIC TIO N O VE R  THE  AP P LIC ATIO N

line  within this  s ta te  until it ha s  re ce ive d a  ce rtifica te  of e nvironme nta l compa tibility

from the  committee  with respect to the  proposed s ite , a ffirmed and approved by an order

of the  commiss ion...." The  a pplica tion re que s ts  a  CEC for the  proje ct de scribe d a s  four

s imple  cycle  ga s  fire d ge ne ra ting units , 45 MW e a ch, for a  tota l ca pa city of 175 MW

(he re ina fte r re fe rred to a s  the  "Northe rn Arizona  Ene rgy P roject" or "NAEP"). The  is sue

is  whe the r the  four 45 MW genera ting units  tota ling 175 MW can be  cons ide red a  "plant"

the rma l e le ctric, nucle a r or hydroe le ctric ge ne ra ting unit with a  na me pla te  ra ting of one

hundre d me ga wa tts  or more  for which e xpe nditure s  or fina ncia l commitme nts  for la nd
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acquis ition, mate ria ls , construction or engineering in excess  of fifty thousand dolla rs  have

not been made  prior to August 13, 197 l ."

At firs t impress ion, the  de finition of plant tha t re fe rs  to "each sepa ra te " unit taken

out of the  conte xt of the  circums ta nce s  of th is  ca s e  ma y a ppe a r to  pre clude  s iring

jurisdiction because  each genera ting unit considered separa te ly is  less  than 100 MW. The

proble m with tha t inte rpre ta tion is  it ignore s  the  fa cts  in  the  e vide ntia ry re cord tha t

demonstra te  the  four s imple  cycle  gas  fired genera ting units  as  a  whole  provide  more  than

100 MW of e lectric power to wholesa le  load.

This  inte rpre ta tion a ls o ignore s  the  unique  fa cts  of this  ca s e . The  four s imple

cycle  gas  tired genera ting units  considered toge ther could be  viewed as  an addition to the

e xis ting Griffith  P la nt. A s e pa ra te  CEC is  be ing  s ought on ly "be ca us e  of fu ture

owne rship a nd fina ncing rights  of the  NAEP ."'

this  regard:

The  Applica tion s ta te s  the  following in

A bus iness  combina tion is  pending be tween LS  Power, the
u p s tre a m o wn e r o f Ap p lica n t a n d  Griffith  Own e r a n d
Dyne gy Corpora tion. Upon c o m p le tio n  o f such
transaction, ope ra ting a sse ts  such a s  Griffith will be  owned
by Dynegy and deve lopment projects  such a s  the  Northe rn
Arizona  Ene rgy Project will be  sepa ra te ly owned by a  Joint
Ve nture  of LS  P owe r a nd Dyne gy. Due  to this  s e pa ra te
owne rship s tructure  a nd the  a s socia te d unique  e quity a nd
fin a n c in g  rig h ts  a n d  o b lig a tio n s ,  a  s e p a ra te  CE C is
re quire d.

In a ll re s pe cts , howe ve r, the  clos e  ne xus  with the  Griffith pla nt is  cle a r. The

NAEP is  loca ted "on priva te  land adjacent to an exis ting power gene ra tion facility and is

a ble  to utilize  e xis ting infra s tructure  tha t wa s  de ve lope d for the  1-40 Indus tria l Corridor

a nd the  Griffith pr0je ct."3 The NAE P is  "s itua te d in a n a re a  e va lua te d in pre vious

e nvironme nta l s tudie s  for the  Griffith proje ct.4 Be ca us e  a n Environme nta l Impa ct

1 Application at ES-1 .
2 Id.
3 Id.
4 Application at ES-1 .
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Sta tement ("ElS") was  is sued for the  same  geographic a rea , NAEP was  only required to

pe rform an Environmenta l Asse ssment ("EA").

The NAEP use s  a nd re lie s  on the  e xis ting Griffith pla nt's  la nd a nd wa te r a s  we ll

a s  te chnica l fa cilitie s  to provide  e ne rgy. Exis ting infra s tructure  for the  ga s , wa te r a nd

e le ctric inte rconne ctions  a nd a cce s s  a re  a va ila ble  to the NAE P with in  its  p rope rty

bounda ry or the  adj cent prope rty conta ining the  exis ting Griffith plant.5 No new la te ra ls

o r o the r o ff-s ite  in fra s truc tu re  de ve lopme nt a re  re qu ire d  fo r the  P ro je c t the re by

minimizing the  e nvironme nta l impa cts  a s socia te d with the  NAEP.6 Wa te r supply for the

NAEP  will be  obta ine d from Griffith through a  phys ica l inte rconne ction with the  Griffith

wa te r tre a tme nt a nd re cycling sys te ms . Additiona lly, unde r NAEP 's  propose d de s ign it

would be  inte rconne cte d with the  e xis ting 230 kV Griffith S ubs ta tion through a  double

circuit 230 kV tra nsmiss ion line .

The  Applica n t cou ld  no t ha ve  a dde d  175  MW fa cilitie s  to  the  Griffith  CEC

without e ithe r s e e king a n a me ndme nt or filing this  a pplica tion. The  Griffith CEC wa s

granted a fte r ba lancing the  public inte res t for the  need for the  power aga ins t the  project's

e nvironme nta l impa cts . The  a ddition of 175 MW fa cilitie s  ma y we ll cha nge  tha t ba la nce

and an Applicant should not be  in a  pos ition to unila te ra lly make  the  decis ion to a lte r an

exis ting CEC without Committee  cons ide ra tion and Commiss ion review and approva l.

This  vie w is  re fle cte d in the  le gis la tive  his tory a nd s ta tutory note s  for the  S iting

S ta tute s . In re le va nt pa rt, the  Le gis la ture  found tha t "... it is  e s s e ntia l in  the  public

inte res t to minimize  any adverse  e ffect upon the  environment and upon the  qua lity of life

In light of the  purpose  of the  S iting S ta tue s , it a ppe a rs  tha t the  circums ta nce s  of

this  ma tte r compe l jurisdiction to cons ide r the  Applica tion unde r ARS 40-360 e t se q. To

5 Id.
6 Application at p. ES-1 .
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do othe rwis e  would not a ppropria te ly re cognize  the  public inte re s t a t s ta ke  in the s e

proceedings and the  close  nexus to the  Griffith plant.

Howe ve r, if the  Committe e  de te rmine s  from its  cons ide ra tion of this  ca s e  tha t

juris d iction  doe s  not re s t ove r the  Applica tion  be ca us e  of its  in te rpre ta tion  of the

de finition of pla nt found in ARS  40-360 (9), the re  is  a n a lte rna tive  to dis mis s a l of the

applica tion. S ta ff reques ts  tha t the  Committee  reach a  decis ion on the  merits  of the  CEC,

a nd re fe r tha t de cis ion to the  Commiss ion wide  a dditiona l findings  tha t the  Committe e

found tha t the re  wa s  a  la ck of jurisdiction ove r the  a pplica tion. Tha t would provide  the

Commiss ion with the  Committe e 's  findings  a s  we ll a n e vide ntia ry re cord upon which to

base  the  Commission's  determinations on these  issues.

C O MMITTE E ' S  AUTHO R ITY TO  C O NS IDE R  NE E D

The  s ta tutory proce dure  for line  s iring in Arizona  is  a  two-s te p proce s s .7 The

Commis s ion the n ma y a pprove , modify or re ve rs e  the  Committe e 's  de cis ion. The

Commission's  decis ion must be  based on the  record deve loped by the  Committees

As  a  pra ctica l ma tte r, the  Committe e  mus t de ve lop a  re cord for the  Commiss ion

40-360.07(B).9 Ne ve rthe le s s , in G ra n d  C a n yo n  Tru s t v.  Arizo n a  C o rp o ra tio n

Commiss ion, 210 Ariz. 30, 107 P .3d 356 (App. 2005), the  Court of Appe a ls  of Arizona

within this  s ta te  until it ha s  rece ived a  ce rtifica te  of environmenta l compa tibility from
the  committee  with respect to the  proposed s ite , a ffirmed and approved by an order of
the  commis s ion ....").

9 The  ba lancing test requires  the  Commission to "ba lance , in the  broad public interest, the
need for an adequate , economica l and re liable  supply of e lectric power with the  desire  to
minimize  the  e ffect the reon on the  environment and ecology of the  s ta te ." Id .
10 Grand Canyon Trust v. Arizona  Corpora tion Commiss ion, 210 Ariz. a t 35, 107 P .3d a t
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unle s s  a  pa rty conte s ts  a  de cis ion of the  Committe e .H Notwiths ta nding the  Court's

reasoning, the  Commission does not issue  an order unless  it is  in the  public inte rest.

In  dicta , the Gra nd Ca nyon Trus t Court a ls o s ta te d tha t the  Committe e  could

consider need should it choose  to do so. The  Court reasoned tha t:

The factors die Siting Committee must consider in deciding
whether to issue a CEC are set forth in A.R.S. 8 40-360.06.
These factors contain sufficient breadth to allow the Siring
Committee to consider the need for Dower as a factor in
considering a CEC avvlication should it noose to do so.
The statute also allows the Siting Committeeto "impose
reasonable conditions upon the issuance of a" CEC. A.R,S.
§40-360.06(A).12

A fa ctor, howe ve r, not cons ide re d by the  Court wa s  the  e xpre s s  la ngua ge  of

a dditiona l fa ctors  which re quire cons ide ra tion unde r a pplica ble  fe de ra l and s ta te  laws

pe rta in ing  to  s uch site ."13 Argua b ly be ca us e  ne e d  mus t be  cons ide re d  by the

applicable  to a ll plants  or lines  subject to the  s iring process , the  Committee  must consider

need as  well.

P ra ctica l cons ide ra tions  re la te d to the  Commis s ion's  re vie w, a ls o wa rra nt the

Committe e 's  cons ide ra tion of ne e d. The  Commiss ion is  bound by the  re cord cre a te d by

the  Committee  on these  ma tte rs . S ince  the  Commiss ion cons ide rs  need in its  eva lua tion,

from a  pra ctica l pe rspe ctive  the  Committe e  would a t minimum be  re quire d to de ve lop a

record on need.

11 Id.
12 Grand Canyon Trust v. Arizona Corporation Commission, 210 Ariz. at 35, 107 P.3d at

361, n. 7 (emphasis added).
13 A.R.S. §40-360.06(A)(9) (emphasis added).
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In s umma ry, be ca us e  the  Commis s ion re lie s  upon the  re cord cre a te d by the

Committee  in conducting its  review under Section 40-360.07, an eva lua tion or discuss ion

of need before  the  Committee , even if it does  not make  a  specific finding thereon, would

provide  a n e vide ntia ry re cord for the  Commis s ion to cons ide r. Howe ve r, S ta ff be lieves

tha t find ings  o f fa c t wou ld  a id  the  Commis s ion  in  the  d is cha rge  o f its  s ta tu to ry

obliga tions .

RESPECTFULLY submitted this  3rd day of Octobe r, 2007.

1

Maureen A. Sao
Senior S ta ff Attorney
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007

of the  foregoing tiled this  IT
Octobe r 2007 with:

Original and Twenty-Eight 828) copies
day of

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Copy of the  foregoing ma iled
this  lTd day of October 2007 to:

Greystone  Arcadis
630 P laza  Drive
Highlands  Ranch, Colorado 80129

v
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Copies  of the  foregoing e -mailed
this  3rd day of October 2007 to:

Laurie  Woodhull, Chairman
Arizona  Power P lant & Transmiss ion
Line  S iting Committe e

1275 West Washington
Phoenix, Arizona  85007
Laurie .Wooda ll@azag.gov

Jay I. Moyes
Moyes  S torey
Vied Corpora te  Center
1850 North Centra l Avenue
Suite  1100
Phoenix, Arizona  85004
jimoves@1awms.com

Kenne th C. Sundlofl J r.
Jennings, Strouss & Salmon, PLC
The  Collie r Cente r, l 1th Floor
201 East Washington Street
Phoenix, Arizona  85004-2385
Sund1of@ss1aw.com

Jack Ehrhardt
4105 n. Adams S t.
Kinsma n, Arizona  86409
hua lapa iplanning@citlink.ne t
ce rba tnp@citlink.ne t
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